OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS
ATTORNEY GENKRAL

Honorable Weaver H. Baker
Chairmen, State Board of Control
Austin, Texas

' : ' Opinion Ro, 0-67
Dear SBir: Re: Fhether th

000 per annum,
B. o, 31),Act:

0, when said
not been

15, 1945, requesting in opini 3 of iis department on the above
subject, which 1s quoted) as followg |

: 3 q ntiyn this morning that
Senate BNl No. 311) Acts of b« 4L9th Legislature, setting
- Mberaular Hospital at Laredo as a
ported by sn appropristion of
pst have the apprepriation cer-

_;ave the right' to expend the npprOpriation tar
thé\ puspoges set out in thc above,lill?'

.nato Bill 311, after setting up the method by whieh

the Stete shall acquire title end ccntrol over the South Texas
Tuberoulosis Senatorium,provides as follows:

NO COMMUNICATION 1g TO Rt CONSTRUVED AG A DEPARTHENTAL OPINIOH UNLESR AFFROVED 8Y THE ATTORNKY GENERAL OR FINST ANEIETANT
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"Seo. ). There is hereby approprieted to the
South Texee Tuberculosis Tenetorium, upon the es-
tadlishment of s&me as herein provicded, for the
support, operation and melintenance of sone, the
sum of Twenty-rive Thousend ({25,000.00} Dollars
for esch fiscal yeer ending August 31, 1946, end
Aug“lt 31’ 1947, « o &

"90, & If any seotion or provision of this
Aot abell be deoclared unconstituticnal, the remein-
ing secticne or provisions heveof shall not be
affeoted by such invalidity; snd the Legisleture
hereby deoclares it would have snsoted such remein-
ing seotions and provisions regardless of such
unconstitutional provisionrof this Act.”

On Jume 25, 1945, S. B, 311 was rlled with the Seeretary
of State without the Governor's signeture., It does not appear on
the fece of msaid bdill that the Comptroller certified as to the
availebllity of funds far the payment of the eppropriation con-
tuined therelin; nor does it appeer that it was pessed “with a
four-rfifths vote of the total membership of sach House.®

Seotion 49e of Article III, Constitution of Texas, is
quoted, in part, as follows:

*From end after January 1, 1945, no bill oon-
teining an appropriation shall bhe oconsicdered as
pasgsed or de sent to the Governor for oconsiderstion
until and unless the Comptrallsr of Public Accounts
endorses his ogertificate thereon showing that the
epount appropristed is within the samount estimated
to be svsilable in the affeoted funds.”

The purpose of the eonstitutional smendment, as stated
in this Department's Oplinion 0-5135, 1a to plece the State on s
cash besis and to 1imit eppropriations to an amount not to exesed
the cassh and antioipated revenue of the funds fra: which said aep-
propriation 18 mado, except "in cane of emergency end irperative
pubdblio necessity and with & four-fifth's vote of the totel member-
thip of esch House. . , ." (CQuotztion from Tec. 4%a, Art. III,
Const. of Texas.)

In Opinion 0-6626, a simller qucstion wus connidersd
with respect to an appropriation of "»1l moneys to be deposited
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to the oredit of the County end Rcad Distrioct Highway Fund,
frem September ), 1945, to August 31, 1947." In thet instance,
it wes held thet a certificete by the Comptroller was not neo-
essary since the bill only sppropriated the moneys to be de-
posited in the affeoted fund; auwid, therefore, tho appropriation
oculd not be in excess of the 0ash and anticipated revenues of
sald rudo

The present situation is distiaguished, however, by
the faot that the eppropristion is a specific sum set up for

the first time esnd is not an alloocation of funds slresdy appro-
pristed under existiog lew, It is therefore the opinion of this
depertment that Senate Bill No, 311, Acts 1945, 49th Legislsture,
elearly falls within the provisions and requiremesnts of Artiole
III, Cection A9a, Constitution of Texes; that the certifisete by
the Comptrollsr is requisite to the constitutionality of the
sppropristitn, end that the Board of Control 1s not sutherized
gglgxpond the appropriation for the purposes set cut in said

The question contained in the Chaifmen's letter of
November 15 is 1imited to the suthority of the Board of Control
to sxpend the appropristion snd mekes no inquiry ss to the
constitutionality of the other provisions of sald bill. Thia
.opinion §{s limited to the question asked and does not purport to
epprove or disapprove ths scnstitutionality of the act.

Yours very truly,
ATTORNBY GXNNRAL OF TEXAS
e ‘ P 7 4,{,,1,':E4L4 —
7 , By

s Lo / Jamas Noel,
BNirt - ' Assistant.

- —

Vs

VTN O

hats

1
¥

( CRH
COM:iTT)

\mr 2/
A} N TRAIEM A

‘n

e S

-



